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COMMITTEE NEWS
Cannabis Law and Policy
Insuring Cannabis: Admitted and
Non-Admitted Markets
While everyone understands the basic concepts behind insurance coverage, they
may not understand the different markets from which insurance can be obtained.
Below is a brief overview of the regulatory environment of the admitted and nonadmitted markets and an explanation for why some insurance products covering
cannabis businesses may take a bite out your bottom line.

Diane Nergaard

There are a variety of reasons why insurance pricing for cannabis business is pricey,
but they all center on the relative newness of the market. Cannabis is an evolving
market: there isn’t a long loss history for cannabis, cannabis remains federally
illegal (which gives pause to many investors and insurance companies), and due
to the long-standing federal prohibition, medical studies were almost completely
forbidden for many years. Accordingly, while anecdotal and foreign studies show
the safety and medical efficacy of cannabinoids, the jury remains out “officially”
on whether cannabis is harmful. Putting aside the accuracy of these concerns, the
risks presented by these and other concerns means that there are a limited number
Read more on page 12
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Chair Message
Dear CLPC Members:
I’ll start an abbreviation for the Cannabis Law & Policy Committee: CLPC! Welcome
to our first edition of the ABA TIPS CLPC Newsletter! We are the newest General
Committee in TIPS, transforming from a Task Force a few years ago. Our first issue
covers a range of topics that we hope you will find interesting and relevant, either
for your practice or simply as a way of keeping informed. Some of our articles are
highly of the moment, as law in this area changes quickly! We hope you enjoy these
updates and feel free to circulate the Newsletter amongst your colleagues and on
social media. We also hope you have been receiving the emails each month which
spotlight 5-6 members as a way of facilitating contact, referrals, and business – not
to mention camaraderie which is greatly enjoyed at in person meetings.

Lisa Pittman
Zuber Lawler, LLP
lpittman@zuberlawler.com

We are, as ever, on the lookout for submissions for upcoming newsletters. In
addition to our traditional newsletter format, articles are also circulated to members
via electronic mail on a rolling basis or put on our website, so authors can share
their work with colleagues and friends, 21st-Century style. If you are interested in
writing for us on a topic relating to cannabis, hemp, or related issues, or if you know
somebody else who would like to write, please do get in touch – Our Publications
Chair Shane Pennington can be reached at s.pennington@vicentesederberg.com.
Read more on page 3
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Thank you to our contributors, to all CLPC members who have helped in connecting
us with authors, and of course to the ABA staff, whose hard work makes it possible
for you to hold this newsletter in your hands (physical or virtual) several times a year.
We are already in the planning stages for the upcoming year, so if you would
like to get more involved, please contact our Chair-Elect, Lisa Dickinson, lisa@
dickinsonlawfirm.com. We are excited to meet you and to get to know you and your
practice. Not to worry if you just wish to be a curious member and read our articles
rather than a worker bee – we appreciate those members as well! You can also
follow us on Twitter @abatipscannabis. Be sure to also login to the ABA’s new
platform at: communities.americanbar.org so that you can continue to receive our
announcements! It is the same login as your americanbar.org login.
We plan to informally get together at Midyear in Seattle with a joint committee dinner
on February 10, at the Business Litigation Committee stand-alone meeting on March
24-25 in Atlanta, and formally at Spring Conference in Baltimore on April 27-30. We
meet virtually monthly, generally the second Thursday of each month via Zoom
around 2PM CT. Please contact us if you are not getting the call-in information! We
hope to see you in person or on Zoom soon!
Happy reading, happy holidays and thank you for your participation in the CLPC!
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North Clark Street, Chicago, Illinois
60654; (312) 988-5607. All rights
reserved.
The opinions herein are the authors’
and do not necessarily represent the
views or policies of the ABA, TIPS or
the Cybersecurity and Data Privacy
Committee. Articles should not be
reproduced without written permission
from the Copyrights & Contracts office
copyright@americanbar.org.
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Stay Connected
with TIPS
We encourage you to stay up-to-date on important Section news, TIPS meetings
and events and important topics in your area of practice by following TIPS on
Twitter @ABATIPS, joining our groups on LinkedIn, following us on Instagram,
and visiting our YouTube page! In addition, you can easily connect with TIPS
substantive committees on these various social media outlets by clicking on any
of the links.
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Are Cannabis Investors Secured?
Licenses to grow, manufacture and/or sell cannabis within state lines are often a
cannabusiness’s most valuable asset. But is that asset also the company’s personal
property such that it can be offered as collateral for loans? That answer may depend
on how cannabis licenses are defined under state statutes and regulations.

John J. Savage
Shareholder, Holley Driggs
Las Vegas NV

Investors who were eager to capitalize on the fledgling cannabis industry and jumped
into the “green rush” before knowing the answer may start feeling a little insecure
about their investments. Accustomed to protections under the Uniform Commercial
Code (“UCC”), those investors likely assumed their investments could be secured
against a cannabis license just like any other previous investments.
But the cannabis industry is not just like any other industry. Cannabis remains illegal
federally. Where it has been legalized by states, it is strictly regulated.

The Basics
A security interest is defined under the UCC as “an interest in personal property or
fixtures which secures payment or performance of an obligation.” In other words, it
is collateral for a loan.
Generally, a security interest is “valid” if the agreement the parties made is not
prohibited by any laws. It is generally “perfected” if the lender has given proper
notice of the security interest by filing a UCC financing statement with the office of
the secretary of state, in the state where the debtor is located.

Nevada Cannabis Receivership Case Study
The Nevada Supreme Court has recently taken up a writ petition that may shed light
on whether Nevada cannabis licenses and/or the sale proceeds from those licenses
are subject to security interests. Full disclosure: as counsel for the cannabis receiver
in that case, my presentation of the issues here may be inherently biased (and
incomplete as questions raised about the potential for retroactive application of
statues and regulations are not addressed, nor are other procedural issues).
The cannabis company in this case study was so distressed that the state court
appointed a receiver to take control and manage the company after its bankruptcy
petition was dismissed due to issues related to the federal prohibition against
cannabis. The best chance the investors had to recover against the distressed
company was if the company’s licenses were found to be valid collateral for their
investment. If so, they would receive the sale proceeds when the licenses were
Read more on page 16
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Reflection on Initial ABA Meeting Experience
In October of 2021, I headed to Dallas, Texas to experience my first ABA TIPS
Annual Meeting. I had attended one ABA conference in the past,but it was prior to
both the Covid-19 pandemic and my swearing in as an attorney. Moreover, I joined
the ABA TIPS Cannabis Law and Policy committee as a Vice Chair Secretary in
2021, so my investment in the event had changed since my first experience. Suffice
it to say, I was unsure what to expect.
The conference took place at the Four Seasons in Dallas, which was about 25
minutes outside of the middle of the city center. At first, I was hesitant about the
location being further out, but it gave a real opportunity to bond with other attorneys
rather than be distracted by the hustle and bustle of the city. I mostly stayed on
the property and attended events and meetings with fellow ABA members. It
was wonderful to speak freely with individuals from many demographics and
specializations.

Olia Wall
Eclipse Gaming Systems
Olia Wall is Legal Counsel at
Eclipse Gaming Systems and can be
reached at oliawall@gmail.com

One conversation that particularly stood out to me was on the topic of the
legal profession adjusting during the Covid-19 pandemic. Attorneys of various
backgrounds expressed trials and triumphs that they had experienced over the past
two years. At one point, it was brought up that many female attorneys experience
difficulties joining into their peer communities at law firms and within professional
organizations. Immediately other women in the room joined in on the conversation,
sharing their experiences and reflecting on the fact that while we are all in different
positions within our firms and companies, we still all share fundamental experiences
as women, as lawyers, and as humans. I found it so refreshing to witness these
connections being shared within the ABA community.
Since law school I have worked in the start-up world and am now in house, so I haven’t
been able to experience the typical route of a law firm associate or government/
public interest attorney in their first year of practice. While I enjoy the independence
that working for a company rather than a firm has given me, sometimes taking an
alternate route can result in feeling detached from other attorneys. In house there
are no happy hours, firm events, or meetings to discuss projects and clients with
attorney peers, and the result can feel a bit isolating. Attending the ABA meeting
afforded a reprieve from that experience. Almost immediately, I was greeted by a
group of attorneys who were passionate about the same areas of law as myself.
Many had worked on similar projects, and I was able to speak with a few that hold
very similar roles. I chatted with a fellow in-house attorney in a similarly regulated
industry, and connected with her about the trials of balancing regulatory demands
Read more on page 19
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Virginia is for *Cannabis* Lovers
Virginia is the first southern state to legalize adult-use cannabis. Many expect the
move to add hundreds of millions of dollars to the Commonwealth’s economy, create
jobs, and reduce racial disparities in law enforcement. Opponents raise the specter
of impaired driving, teen use, and other public health concerns. Either way, the
move comes with a cobweb of legislation and regulations, of which we have seen
only the tiniest fraction. The reality facing business owners looking to enter into this
industry is one of almost complete uncertainty. The current legislation was passed
on April 7, 2021, but multiple provisions are subject to reenactment by the General
Assembly in 2022. Basically, everything we currently “know” about the structure and
implementation of the cannabis industry in Virginia, is subject to change. Providing
reliable legal advice in these shifting sands promises to be a significant and ongoing
challenge. It is also no surprise that the lure of profits in an exciting new market,
blended with all this uncertainty, leads to a diverse assortment of people interested
in chasing the opportunities.

Caroline Gallagher
Magee, Goldstein, Lasky and
Sayers, PC
Caroline Gallagher is a Partner
at Magee, Goldstein, Lasky and
Sayers, PC

First and foremost, the Virginia State Bar has released their proposed amendment
to Rule 1.2 of the Rules of Professional Conduct. Rule 1.2 (c) (3) would read, “A
lawyer shall not counsel a client to engage, or assist a client, in conduct that the
lawyer knows is criminal or fraudulent, but a lawyer may counsel or assist a client
regarding conduct expressly permitted by state or other applicable law that conflicts
with federal law, provided that the lawyer counsels the client about the potential
legal consequence of the client’s proposed course of conduct under applicable
federal law.” This change reflects similar changes that have been adopted by almost
every state bar in states that have legalized adult-use cannabis. It is imperative that
this is addressed expressly not just with every client, but with every potential client.
It is also imperative that clients know the risks of the business that they are entering.
Obviously, this is not a “small business friendly” industry in any sense of the phrase.
While Virginia’s General Assembly has attempted to make it so in the current draft
of the legislation, there are far more aspects to take into consideration than our own
state law. Since this is such a new frontier in Virginia there is a scramble to learn
what so many other states have known for quite some time. The conflict between
state and federal law and the ramifications thereof impacts every business and is
an essential part of robust representation. The Federal Controlled Substances Act
prohibits the production, distribution, sale, use, or possession of marijuana, and
provides no exception for medical or other uses that are now authorized by Virginia
law. Virginia is learning that this means no federally-backed small business loans
are available to small businesses starting in this industry. It also means that small
Read more on page 20
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Cannabis Law: Moving Fast and Slow
As the managing editors of the Cannabis Law Deskbook, and each having advised
and represented state agencies tasked with the responsibility of regulating adult-use
and medical cannabis markets, we pause to offer some reflections on the pace of
cannabis reform and the creation of the book’s First Edition.
In his Nobel Prize winning book, Thinking Fast and Slow, Richard Kahneman describes
how the human brain utilizes two different systems – one emotional, the other logical
– to make decisions. The moniker aptly describes the development of cannabis law.
Depending on one’s vantage point, cannabis law moves both fast and slow.
Advocates struggling to expand access to patients and rectify harms caused by
disproportionate enforcement of the War on Drugs may feel the status quo is moving
five miles below the speed limit. For law enforcement officials, trained for decades
to respond to cannabis as an illicit substance that automatically provides probable
cause to stop and search, the complexity of changing laws may be perceived as
something done to you, rather than with you. For regulators and their counsel,
citizen initiatives mandate the rapid design and creation of formerly illegal industries
from scratch, often requiring standing-up new government programs in the matter
of months. For citizens, cannabis legalization represents a sea change in what is
culturally acceptable and surrounded by much uncertainty. For thought leaders in
academic and scientific circles, accustomed to policy changes based on deliberate
data collection and analysis, choices made to design intrastate reforms may be
viewed as putting the proverbial policy cart before the data horse. And for parents
and public health advocates concerned with the impact of tetrahydrocannabinol
(THC) consumption on the developing brain, the rapid proliferation of new intrastate
markets may be alarming.

Austin Bernstein
and Bruce Turcott
Managing Editors of the
Cannabis Law Deskbook
Derived from Chapter 1 of the
Cannabis Law Deskbook (20212022 ed), with permission from
Thomson Reuters ©2021. The
publication is available in print, as
a Proview ebook, and on Westlaw.
For more information about this
publication, please visit the book’s
page on the TR website or call
800-328-9352.

Compounding the challenges of state reform is the disconnect with federal law.
Cannabis, defined as “marijuana” under federal law, is classified as a Schedule
I narcotic in the Controlled Substances Act, which prohibits its cultivation,
manufacture, distribution, possession, and use. In response, states have developed
strict regulatory requirements to protect consumers and align with federal guidance
issued under the Obama administration (referred to as the Cole Memorandum of
2013). Those that question the long-term viability of intrastate-only markets may
perceive the pace of federal reform to be lagging, especially regarding banking,
taxes, and access to scientific research.
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Oh! As if all that is not confusing enough, “marijuana” as shown to contain less
than 0.3% THC is classified as “hemp” by the federal government under the
2018 Farm Bill and is legal to manufacture. However, hemp-derived substances,
like cannabidiol (CBD), that are infused in consumer products may not technically
classify as legal under federal food and drug law. For stakeholders grappling
with these complexities, federal reforms to hemp laws moved suddenly, while the
federal regulatory response has been criticized as slow relative to the burgeoning
marketplace. Take for example the recent surge in adverse health events related
to consumption of delta-8 THC products synthetically converted from CBD. And,
yet again, state regulatory efforts aimed at protecting public health and safety are
moving rapidly, but in different directions.
Despite these legal complexities, public opinion, financial investment, and consumer
demand are at all-time highs. U.S. domestic sales of cannabis topped out in 2020,
with estimates of sales in the tens of billions of dollars. Perhaps unlike other social
policy changes, cannabis reform has been accelerated by economic drivers.
Business entrepreneurs, operators, and investors recognize cannabis markets as a
significant opportunity, and everyone wants to be positioned as a first mover when
a new state comes online.
On one hand, market maturation brings sophisticated business practices, and
accounting and legal counsel, that may result in consumers and patients accessing
higher quality and tested products. For example, in early adult-use markets,
although prohibited, it was not unusual for consumers to purchase cannabis in
zip-lock baggies! Today, the packaging and labeling of cannabis products better
resembles packaging of pharmaceutical grade drugs and other packaged goods.
On the other hand, motives to return shareholder investment may result in business
and marketing practices that take advantage of consumers, especially youth.
For public sector attorneys in the trenches of developing, refining, and enforcing
cannabis laws, the cycle of reform is a constant evolution. Markets develop, emerging
issues and state lobbyists pressure legislators and executives to change policy
objectives, agencies respond to mandates or exercise discretion to codify statutory
gaps, enforcement actions remove noncompliant actors, and the cycle repeats.
Public health-related challenges in late 2019 offer a prime example of the constant
evolution of cannabis law. Before the COVID-19 pandemic, state policy makers
and public health authorities responded with agility to rising lung illnesses and
deaths associated with vaping products, known as e-cigarette or vaping product
use-associated lung injury (EVALI). Although the ultimate culprit remains elusive,
most agree the cause was linked to counterfeit electronic device products infused
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with cutting agents unsafe for consumption in the lungs, such as Vitamin E acetate.
States responded in a variety of ways, placing products on hold and amending
legislative and regulatory requirements to ban certain additives.
Speaking of public health, with the innovative spirit that marks this industry, new
types of products have proliferated. The testing of cannabis flower and products
is critical to protecting consumers and patients, and state programs have well
developed laboratory testing programs. However, given the history of federal
prohibition on researching the cannabis plant, there has been a lack of generallyaccepted scientific protocols for consistency in testing procedures, and these are
just being developed by the scientific community.
In the realm of public safety, the emergence of adult-use cannabis markets has
caused challenges for those in the law enforcement community regarding polysubstance impaired driving, distinguishing regulated cannabis from illicit cannabis,
and responding to illicit market and grey-market operators who use a variety of
tactics to conceal their operations. Yet, research conducted by Washington State
University suggests legalization has had no statistically significant impact on crime.
Indeed, all stakeholders are affected by the legal challenges that accompany state
reform of cannabis.
Therefore, in the fall of 2020, a partnership was struck between the Attorney General
Alliance and Thomson Reuters to publish a first-of-its-kind treatise, intending to
guide stakeholders through the myriad of federal, state, and local laws governing the
cannabis and hemp markets. Through the collaboration and hard work of over thirty
subject matter experts in the public sector, representing over a dozen state and local
jurisdictions (as well as Health Canada), the Cannabis Law Deskbook was born.
The Cannabis Law Deskbook is intended to provide readers with a cogent analysis
of national and localized issues, ranging from public health and safety to social
equity in the marketplace, protecting consumers from bad actors, and federalism.
The Deskbook analyzes fundamental aspects of state cannabis programs and their
policy objectives, while comparing similarities and differences among the states. It
is a practical tool for those who provide legal advice to state and local government
policymakers, businesses operators, and others.
Let us return to our metaphor of cannabis law moving both fast and slow. As intrastate
cannabis laws and regulated marketplaces continue to mature, and recognizing the
uncertainty surrounding the federal government’s position, it will be important for
practitioners to balance both logical and emotional inputs. The need for accurate
and robust data collection, reflection, and adjustment cannot be overstated.
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Policy makers, practitioners, and advocates must also pay special attention to the
considerations, frustrations, and desires of a range of stakeholders impacted by a
state’s decision to reform cannabis laws.
If past is prologue, we expect that the issues of today will not necessarily remain the
issues of tomorrow. One of the driving forces behind today’s reforms – achieving
equity in the cannabis market – was not even addressed in the ballot measures
of the first states to adopt reforms. The industry continues to evolve and mature.
Indeed, for all the attention the cannabis industry garners, from a comparative
legal standpoint, it is still a relatively nascent field. The need for sound, ethical, and
creative legal advice, for both public and private sector actors, cannot be overstated.
As chief legal officers and stewards of the public trust, State Attorneys General
and their staff are uniquely positioned to help clear some of the confusion. We
hope the First Edition of the Cannabis Law Deskbook answers that call. As this
book is uniquely focused on state and local laws governing the industry, we know
there is room for improvement in future editions to address issues outside the
four-corners of state regulatory systems, such as environmental impacts, private
employer-employee relationships, and access to federal protections in bankruptcy
or insurance markets. Accordingly, we invite your feedback on how to improve the
content and scope of this First Edition.
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Insuring... Continued from page 1

of carriers in the cannabis space and for those that have entered the market these
provide cover at rates that are above those for more established industries.
Similar to other risks, cannabis exposure can be placed in the admitted market or
the Excess & Surplus Lines market. More detail on these two markets is set forth
below, but for now, note that the surplus lines portion of the E&S market is typically
where unique products (or those which are or are perceived to be riskier) can find
coverage. For example, insuring the legs of actress Betty Grable, TV star Mary Hart
and model Heidi Klum; or coverage on rare art, valuable collections such as classic
cars, even homeowner’s insurance that covers unique risks (high value properties
in catastrophe-prone locations) or perhaps most analogous to cannabis exposures,
liquor liability - are all risks that are covered by the surplus lines market.

The Admitted Market
The “main” insurance market in the United States is called the “admitted market”
and the insurers in that market are known as “admitted companies” or “licensed
companies.” There is a further wrinkle here in that there is not a national insurance
market - each state or territory in the US is its own separate market. Insurance
companies choose the states in which they wish to offer “admitted products” and
then apply to Department of Insurance in each state or states in order to become
licensed in those states.
The application process to become an admitted insurer is a rigorous one. An
applicant must submit detailed background information on the management team
and directors, financial projections for three to five years, important contracts such as
agreements with agencies, investment managers, reinsurers (insurance companies
that provide insurance to insurance companies), and claims handling companies
called third-party administrators or “TPAs.” Once the insurance department is
satisfied that the applicant has complied with the insurance law in that state, it will
issue a license. After licensing is complete, admitted insurers are monitored closely
by their home state and are required to file quarterly and annual financial statements,
as well as details of the number of policies written and claims handled.
One of the more important aspects of insurance regulation to the average individual
or business owner is that admitted companies must get their premium rates and
policy forms approved by the department of insurance. An insurance policy is a
legal contract, and while anyone can read the policy language, the legal nuances
contained therein are generally beyond the experience of the typical individual.
Here, the departments of insurance play an important role in mandating certain
language to protect policyholders. Likewise, insurance premium rates are developed
by actuaries who use sophisticated statistical techniques and large databases to
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estimate the likelihood of losses and how much premium should be charged for
the risk that those losses occur. State insurance departments employ actuaries as
well to review company rate filings to make sure that rates being charged for each
product are not excessive or discriminatory.
An insurer is said to be “domestic” to its home state and “foreign” to any other state
in which it is admitted. Each foreign state that the insurer decides to get licensed
in will also review the insurer’s rates and forms for compliance with that particular
state’s laws and regulations. From the preceding, we can see that admitted insurers
are subject to strict regulation and monitoring from every state – whether foreign or
domestic – in which they do business. This provides some benefit to policyholders
as the states are looking to maintain a fair and viable insurance market.

The Excess and Surplus Lines Market
(aka The Non-Admitted Market)
Another important insurance market in the United States is known by certain
characteristics of the insurance products that can be purchased in it, the excess and
surplus lines (“E&S”) market. Excess insurance describes an insurance policy that
sits above your “regular” (known as ‘primary”) insurance. Surplus lines insurance is
insurance that the admitted market will not insure – as mentioned in the introduction,
it might be too risky or it might be a new type of risk for which the admitted company
actuaries don’t have enough data to be confident about the probability of a loss.1 As
a cannabis business owner, you may be thinking that your business is neither too
risky, nor too new for admitted coverage. However, this is the view of many in the
admitted market.
Any US insurance company must be admitted in one of the 51 “states” (including
DC). Once admitted somewhere, the insurer may become “eligible” to write (cover)
business on an E&S basis in the other 50 states. Accordingly, surplus lines companies
are admitted in their home state, but not admitted in any other state in which it writes
surplus lines business. Unlike the admitted market, where each state regulates the
insurance company, in the E&S market, states regulate the surplus lines brokers that
place the business. These brokers are made responsible for verifying that a surplus
lines insurer meets the necessary requirements to write a surplus lines policy.
Here’s a more concrete example. An insurance company is formed in Arkansas, so it is
an Arkansas-domiciled, admitted insurer. Its business plan is to write E&S business. It
requests and receives E&S eligibility from a foreign state (e.g., Tennessee). Tennessee
has enacted laws and regulations on special insurance brokers called “surplus lines
producers” in Tennessee. These laws and regulations require the surplus lines
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producers to make sure that any E&S insurer that the producer tries to place business
with is in compliance with Tennessee surplus lines laws.

Summary
There is greater standardization in the admitted insurance world as compared to the
surplus lines market. If you have an easy to understand business, then insurers (i.e.,
the industry as a whole) have a lot of data about the type and frequency of losses that
occur to your business. As a result, insurers are better able to predict outcomes in your
industry and can offer the best terms and pricing. Risks that are typically covered by
surplus lines insurance, on the other hand, tend towards the esoteric and it is harder
for insurers to accurate predict (and thus, price) your risk. When a business does not
fit in the cookie-cutter categories of the admitted market, it is more difficult for your
agent or broker to find an insurance company that is willing to issue you a policy. Or,
an insurer might be willing to insure your business, but at a higher premium or on other
limiting terms. Such risks are said to be “hard to place” with an insurer. After getting
declined by 2 or 3 admitted insurers, special brokers can bring these hard to place
risks to the surplus lines market, a process known as “exporting the risks.”
With this information, we begin to see that the surplus lines market serves a very
specific purpose in the insurance world. It is a safety valve where risks that can’t be
(or won’t be) covered in the admitted market (regulated in that state) get “exported” to
surplus lines carriers (licensed in another state). The key point here is that hard-tocover risks go into a different market with more flexible rules so that the policyholder
still gets some form of coverage.
Part of the advantage of the surplus lines market is that regulation of policy rates
and forms is more flexible than the admitted market. This allows a carrier to adjust
pricing or terms more easily and move with the market without needing approval
from state regulators. In turn, this provides surplus lines carriers with more latitude
in accepting and pricing risks that don’t fit neatly into the admitted market.
As the cannabis market matures, insurers will better understand the risks to these
businesses and increasingly compete to offer broader coverage at better rates. The
insurers’ increased knowledge of the underlying risks will inure to the benefit of
cannabis business owners. Until that time, it is a good idea for cannabis business
owners who are unfamiliar with the insurance market to work with a knowledgeable
partner to help navigate the purchase of cover.
Endnotes
Note that the “E” and the “S” in E&S often get blurred together in discussion and this article will be no different. With
this in mind, this discussion will focus on the surplus lines portion of the E&S market, but the market will be described
as the “E&S market” or the “surplus lines market” interchangeably.
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Are Cannabis... Continued from page 4

liquidated by the receiver (after administrative expenses of the receivership estate
were paid).

The Investors’ Position
The investors’ argument was relatively straight forward. They essentially argued
they had valid and perfected security interests in the cannabis licenses because:
(1) they gave the company money subject to a security agreement; (2) the security
agreement identified collateral that could be foreclosed upon if the cannabis
company breached the agreement; (3) UCC financing statements were filed with the
Nevada Secretary of State to give other parties notice of their security agreements;
and (4) the cannabis company breached the agreement, allegedly.

Court Order
But does Nevada’s cannabis statutes and/or regulations provide a mechanism or
procedure to grant or foreclose upon a security interest in a cannabis license? The
receivership court never had to reach this
specific question. It ended its analysis after determining the investors failed to obtain
approval from the governing regulatory body, and ordered that the allegedly secured
investors may not, without regulatory approval, possess a security interest in the
cannabis licenses or sale proceeds thereof.

Petition for Writ Relief
The investors challenged the receivership court’s ruling by petitioning the Nevada
Supreme Court for extraordinary writ relief. They primarily relied on Article 9 of the
UCC and federal case law allowing security interests in the proceeds of federal
broadcasting licenses (as regulated by the Federal Communications Commission
under Federal Communication Act). See, e.g., In re Tracy Broad. Corp., 696 F.3d
1051 (10th Cir. 2012); MLQ Invs., L.P. v. Pac. Quadracasting, Inc., 146 F.3d 746 (9th
Cir. 1998).
The investors also cited to cases where a state liquor license was found to be
personal property under state law, and thus, subject to an Article 9 security interest.
See, e.g., In re Camelot Ct., Inc., 21 B.R. 596 (Bankr. D.R.I. 1982); Bogus v. Am.
Nat. Bank of Cheyenne, Wyo., 401 F.2d 458 (10th Cir. 1968); In re Kluchman, 59
B.R. 13 (Bankr. W.D. Pa. 1985); Brown v. Yousif, 445 Mich. 222, 517 N.W.2d 727
(1994); Matter of Coed Shop, Inc., 567 F.2d 1367 (5th Cir. 1978).
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No Security Interests if Cannabis Licenses are Not
Personal Property
In answering the investors’ writ, the receiver distinguished federal law governing
broadcasting licenses from Nevada law governing cannabis licenses and looked to
court decisions interpreting Article 9 in conjunction with California and New Jersey
state law governing liquor licenses. See, e.g., In re Circle 10 Rest., LLC, 519 B.R.
95 (Bankr. D.N.J. 2014); In re Chris-Don, Inc., 367 F. Supp. 2d 696 (D.N.J. 2005);
In re Main St. Beverage Corp., 232 B.R. 303 (D.N.J. 1998); Am. Sheds, Inc. v. Cty.
of Los Angeles, 66 Cal. App. 4th 384, 78 Cal. Rptr. 2d 58 (1998); Yu v. Alcoholic
Bev. etc. Appeals Bd., 3 Cal. App. 4th 286, 4 Cal. Rptr. 2d 280 (1992); The Boss Co.
v. Bd. of Comm’rs of City of Atl. City, 40 N.J. 379, 192 A.2d 584 (1963); Roehm v.
Orange Cty., 32 Cal. 2d 280, 196 P.2d 550 (1948); Hevren v. Reed, 126 Cal. 219,
58 P. 536 (1899).
Those cases essentially held that for a liquor license or its proceeds to qualify as a
general intangible under Article 9, and thereby be subject to a security interest, the
liquor license must first qualify as personal property under state law. California and
New Jersey liquor licenses did not qualify as personal property under the respective
state laws because they were revocable privileges.
The same analysis would seem to apply a cannabis license. So the issue boils down
to whether a cannabis license is personal property under state law.

Nevada Law
Under Nevada law, any cannabis license “is a revocable privilege and the holder
of such a license…does not acquire thereby any vested right.” Nev. Rev. Stat.
Ann. § 678B.010 (West) (emphases added). Subsection 4 of Nevada Cannabis
Compliance Regulation 5.110 provides the following (emphasis added):
A person shall not sell, purchase, assign, lease, grant or foreclose a
security interest or otherwise transfer, convey or acquire in any manner
whatsoever any interest of any sort whatsoever in or to any cannabis
establishment or any portion thereof, whether the license for the cannabis
establishment is conditional or not, or enter into or create a voting trust
agreement or any other agreement of any sort in connection with any
cannabis establishment or any portion thereof, except in accordance with
this chapter and Title 56 of NRS.
However, no provisions in the Nevada Cannabis Compliance Regulations or Title 56 of
the Nevada Revised Statutes provide the mechanism for a licensee to grant or a lender
to foreclose on a cannabis license “in accordance with this chapter and Title 56 NRS.”

americanbar.org/tips

17

Cannabis Law and Policy

Winter 2022

Nevada’s Cannabis Compliance Board (“CCB”) seemingly agreed with this
interpretation when it weighed in on the investors’ petition by filing an amicus curiae
brief in support of the receiver’s answer. The CCB’s brief explained the following:
Nevada law expressly prohibits a security interest in a cannabis license
or in the proceeds of its sale. But it allows the transfer of ownership and
participation in the profits of a cannabis establishment if the person or
business first discloses and obtains the CCB’s approval.
Accordingly, Nevada’s statutes and regulations governing cannabis licenses seem to
be analogous to the statutes governing liquor licenses in California and New Jersey.
If the Nevada Supreme Court agrees, it will likely hold that Nevada cannabis licenses
and sale proceeds thereof are not “personal property” subject to security interests.

Other Jurisdictions
Has your jurisdiction addressed similar issues? If so, I would love to hear from
you. Please feel free to email me with any questions or comments at jsavage@
nevadafirm.com.
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Reflection... Continued from page 5

and company deadlines; an area I had been trying to reconcile for a while. Talking
with her, a seasoned attorney whose experience surpasses mine, but who was
dealing with similar hurdles, made the struggle feel less personal. My perspective
was forced to shift outside of my own experience, and helped me develop solutions
that I hadn’t previously considered.
Returning to my office the following week, I felt a renewed sense of inspiration
and support in the legal profession. While there are still many challenges I face
independently in my career, after the conference, I am encouraged that while the
day to day in my office is alone, there are always avenues for support and resources
as an active member of the ABA. My biggest takeaway from the experience was a
feeling of community and camaraderie that I have been missing in my legal practice
thus far. Getting involved in the ABA community has become a great asset as both
a young lawyer, and as a young professional. I can’t wait to continue to learn and
grow with this community for years to come.
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Virginia... Continued from page 6

businesses are denied federal income tax deductions for ordinary and necessary
business expenses, except cost of goods sold, per the infamous IRS Section 280E.
Couple the denial of business expense deductions with regulations that require far
more business expenses than almost any other industry, and this is not a field that
many can afford to play on. Large enterprises are obviously not as hampered by
these and the many other restrictions facing this industry, and are generally better
acquainted with the risks.
In the end, the looming challenges are: (1.) licensure, (2.) risk mitigation, and (3.)
compliance. No one knows exactly how to navigate licensure and compliance yet,
which in turn affects risk mitigation. The Virginia Cannabis Control Authority was
created as the regulatory agency for the recreational Virginia cannabis industry.
Governor Northam announced his appointments to its board July 9, 2021. Glenn
Youngkin, Virginia’s Governor-elect, stated on the campaign trail that he will not look
to repeal the legislation. Virginia House Republicans have also now unanimously
elected Delegate Todd Gilbert to serve as House speaker. Delegate Gilbert has
stated that he believes Virginia needs to look to other states for guidance on how to
avoid their mistakes and do its best to eliminate the black market. While this seems
to be the sentiment from both sides of the aisle, the battle will be over how exactly
to accomplish this. Both Oklahoma and California have massive illegal markets,
however, California’s developed from over-regulation and over-taxation while
Oklahoma’s developed with hardly any regulations and unlimited licenses available.
We now await if, or more likely how, the General Assembly decides to change
the current legislation during the reenactment process of 2022. Regulations will
then be released and, per the current legislation, applications can be accepted
beginning July 1, 2023. JLARC, the joint legislative audit and review commission,
has recommended that applications be accepted beginning in January 2023, and
to eliminate the loophole that might currently allow hemp processors to pay a $1
million fee to become vertically integrated, among other things. While everything is
currently just a waiting game to see what happens with the legislation, moves are
being made right now. This is the time to prepare businesses for all they can expect
over the next two years, and how to get ahead of the curve. With a great change
comes a great opportunity, and our profession is desperately needed to work
alongside regulators and legislators in helping Virginia businesses and farmers take
advantage of this one.
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Calendar

February 9-14, 2022

ABA Midyear		
Contact: Janet Hummons – 312/988-5656
Theresa Beckom – 312/988-5672

Sheraton Grand Seattle
Seattle, WA

February 24-26, 2022

Insurance Coverage Litigation Midyear
Conference		
Contact: Janet Hummons – 312/988-5656
Theresa Beckom – 312/988-5672

Arizona Biltmore
Phoenix, AZ

March 3-5, 2022

Workers Compensation Conference		
Contact: Danielle Daly – 312/988-5708

The Westin
New Orleans, LA

March 3-4, 2022

Cybersecurity Conference		
Contact: Theresa Beckom – 312/988-5672

Georgia State University
Atlanta, GA

March 25, 2022

Business Litigation Conference 		
Contact: Danielle Daly – 312/988-5708

NCR
Atlanta, GA

April 6-8, 2022

Motor Vehicle Products Liability
Conference
Contact: Janet Hummons – 312/988-5656
Contact: Danielle Daly – 312/988-5708

Omni Montelucia
Scottsdale, AZ

April 7-9, 2022

Toxic Torts & Environmental Law
Conference
Contact: Danielle Daly – 312/988-5708

Omni Montelucia
Scottsdale, AZ

April 27-30, 2022

TIPS Annual Section Conference
Contact: Danielle Daly – 312/988-5708

Hyatt Regency
Baltimore, MD

May 5-7, 2022

Fidelity & Surety Law Spring Meeting
Contact: Janet Hummons – 312/988-5656
Theresa Beckom – 312/988-5672

Marriott Hilton Head
Hilton Head, SC

Hypertext citation linking was created with Drafting Assistant from Thomson Reuters, a product that provides all the tools needed to draft and review – right
within your word processor. Thomson Reuters Legal is a Premier Section Sponsor of the ABA Tort Trial & Insurance Practice Section, and this software usage is
implemented in connection with the Section’s sponsorship and marketing agreements with Thomson Reuters. Neither the ABA nor ABA Sections endorse non-ABA
products or services. Check if you have access to Drafting Assistant by contacting your Thomson Reuters representative.
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